IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.294 OF 2019

DISTRICT : PUNE

Shri Rajendra G. Shendge. )

Office Superintendent, Residing at 647, )

Nana Peth, Near Famous Bakery, )
Pune - 411 002. )...Applicant

Versus

1. The State of Maharashtra. )

Through the Secretary, )

Social Justice & Special Assistance )

)

Department, Mantralaya, Mumbai - 32.

2. The Commissioner. )
Social Welfare, M.S, Pune. )...Respondents

Mrs. Punam Mahajan, Advocate for Applicant.

Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM :  A.P. KUGRHEKAR, MEMBER-J
DATE : 11.06.2019

JUDGMENT

1. This is the second round of litigation challenging the impugned suspension

order dated 14.04.2017 as well as the decision taken by the Respondents not to
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revoke the suspension invoking the jurisdiction of this Tribunal under Section 19

of the Administrative Tribunals Act, 1985.

2. At the time of suspension, the Applicant was serving as Head Clerk. By
suspension order dated 14.04.2017, he was kept under suspension in
contemplation of Departmental Enquiry (D.E) invoking Rule 4(1) of Maharashtra
Civil Services (Discipline & Appeal) Rules, 1979 (hereinafter referred to as “Rules
of 1979”) alleging that he has committed major illegalities and made excess
payment to the vendors. He claims to be innocent and sought to contend that he
simply placed the note-sheet before his superior officials and he was not part of
the decision making process. Despite the representations made by the Applicant,
no step was taken to revoke the suspension and reinstatement him in service.
Though the charge-sheet in D.E. was served on 19.06.2017, no further step was
taken to complete the enquiry. Therefore, he had earlier filed 0.A.1076/2018
challenging the prolong suspension which was partly allowed by this Tribunal on
30.01.2019 giving direction to Respondent No.2 — Commissioner, Social Welfare,
Maharashtra State, is the disciplinary authority, to take decision about the
revocation of suspension as contemplated in Clause 7(a) of G.R. dated 14"
October, 2011 within a month from the date of decision. Despite the direction
given by the Tribunal in 0.A.1076/2018, by order dated 30.01.2019, no such
decision was taken. The Applicant, therefore, filed the present O.A. He is due to
retire at the end of June, 2019. He contends that he has been subjected to
discrimination, as no such disciplinary action of suspension is taken against
Shaikh Amina, Deputy Commissioner and he has been made scape-goat in the
matter.

3. After filing the present O.A, the Respondent No.2 — Commissioner Social
Welfare passed order dated 28.02.2019 informing the Applicant that he cannot
be reinstated in service until the conclusion of D.E. The Applicant, therefore,
amended the O.A. and challenged the order dated 28.02.2019 contending that

the same is unsustainable in law and fact. No reasons much less justiciable are
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forthcoming for continuation of suspension. He, therefore, prayed to set aside

the suspension order dated 14.04.2017 and order dated 28.02.2019 and for

reinstatement in service.

4. The Respondent No.2 resisted the application by filing Affidavit-in-reply
(Page Nos.94 to 103 of the Paper Book) inter-alia denying that the suspension
order suffers from any illegality. The Respondent No.2 sought to contend that in
the period from 22.03.2012 to 03.07.2014 while working as head clerk was found
involved in misappropriation of huge amount in the matter of supply of emblem
and name-plates under Ramai Aawas Yojana. Excess payment was made to the
suppliers without observing norms and policies of the Government. According to
Respondents, the excess payment of Rs.18,86,62,500/- was made to the suppliers
without the sanction of the Government. Therefore, he was suspended by order
dated 14.04.2017 in contemplation of D.E. under Rule 4(1) of ‘Rules of 1979, In
D.E, the charge-sheet has been issued on 19.06.2017 and the D.E. is in process.
The Respondent No.2 thus sought to justify the suspension order dated
14.04.2017. The Respondent does not dispute that Shaikh Amina, Deputy
Commissioner, who is also served with the charge-sheet in D.E. is not kept under
suspension. The Respondent thus contends that until the conclusion of D.E, the
Applicant cannot be reinstated in service having regard to the serious charges
levelled against him. The Respondent thus sought to justify the suspension order
dated 14.04.2017 as well as order dated 28.02.2019 whereby the Respondent

No.2 refused to revoke the suspension.

5. Smt. Punam Mahajan, learned Advocate for the Applicant vehemently
urged that the prolong suspension of the Applicant for more than two years is
not at all justified and sustainable in law. She has pointed out that the Applicant
has already submitted the reply to the charge-sheet on 10.07.2017 but
thereafter, no step is taken by the Government for the completion of D.E. and it

is simply pending without any progress. She has further stressed that Amina
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Shaikh, Deputy Commissioner who is also charge-sheeted in the D.E. was not
subjected to suspension, but the lower grade employee has been made scape-
goat. She has further pointed out that the Applicant is retiring on 30.06.2019 i.e.
at the end of this month and he will be put to great hardship and irreparable loss,
if no decision of revocation of suspension is taken at the earliest. She has further
pointed out that in fact, the Respondent No.2 had recommended for the
revocation of suspension, but the Government declined to do so for no justiciable

reasons.

6. Per contra, Smt. K.5. Gaikwad, learned P.O. sought to contend that, in view
of serious charges levelled against the Applicant in D.E, the decision of

Respondents not to revoke the suspension cannot be fauited with.

7. Needless to mention that the adequacy of material before the disciplinary
authority for suspension of the Government servant normally cannot be looked
into by the Tribunal, as it falls within the province of disciplinary authority. The
general principle could be that ordinarily, the suspension should not be
interfered with, if the allegations made against the Government servants are of
serious nature and on the basis of evidence available, there is prima-facie case
for his dismissal or removal from service or there is reason to believe that his
continuation in service is likely to hamper the investigation of the criminal case or
D.E. However, at the same time, it is well settled that the suspension is not to be
resorted to as a matter of rule and the employee should not be subjected to
prolong suspension. It has been often emphasized that the suspension has to be
resorted to as a last resort, if the enquiry cannot be fairly and satisfactorily
completed without keeping the delinquent away from his post. At any rate, the
employee shall not be subjected to prolong and unjustified continuous

suspension without taking positive and expeditious steps for completion of D.E.
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8. Now turning to the facts of present case, the Applicant is under
suspension since 14.04.2017 and has completed more than 26 months under
suspension. The charge-sheet was served on 19.06.2017 to which the Applicant
had submitted reply on 10.07.2017. But, thereafter, no steps have been taken
and the D.E. is simply pending without bothering to appoint Enquiry officer and
to complete the same within stipulated period. Admittedly, the Applicant is due

to retire at the end of this month.

9. It is frustrating and regrettable to note that, despite various Circulars and
G.Rs. issued by the Government for completion of D.E. of the employees, who
are due to retire or retired from Government service, there is total negligence on
the part of concerned authority to ensure completion of D.Es within stipulated
period and complete disregard to the various Circulars issued by the Government

is writ at large.

10. In this behalf, it would be worthwhile to refer guidelines, Circulars and

G.Rs. issued by the Government from time to time.

11.  As per Clause 3.19 of Departmental Enquiry Manual, the D.Es need to be
completed as expeditious as possible and in any case, it should be completed
within six months from the date of issuance of charge-sheet. Here, it would be

material to refer Clause 3.19 of Manual, which is as follows :-

7300 fremelg aleel qof wrvarard Faearer.-- (1) faemia Qe T e
FaR QO aUAIT Al Ao wvreardy aRfeuda @ ey fsmla St
FUAET v Odeardl ARQWER  Hgl  ARedisT  yfUe  damar g
Bremsiddsy 3 e FeedwHatd A QT Sl 3E, IR AT SIS,

() qenf, FE vEEEAR 3RT 7 QT FRerardr wer A [
FEEd R aleel qOf awer e e el dleer Qo SArEsr e
& wenTier aede duar HRSR oRfST Twr FH 3 q ¥ ROA AEE Feed
yrfITaTe, T TaTar T e A e Uge eurdd 3 e
e e, e dhenl R SAred ARUTES & qof FEOARIEY ThT JEdsT
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HOH FIEmaHl deqT STAE FATAARAT YRR S @ TR s

faarfafaay Fwr seaAd g
(3) FIOFAIZULT AT YAl Hed FdeT Gaiag diwdt siferaer snfor
fedsoiavas e aes wReme aftfice @ Aed s s

TIAd ARl g, SR T d VOIS WETH  HEOSAT  WItieranT
TEMETIT FHibeqdsh TUrECN FUL T FT FH anavaw IEeedr FaEE

12.  Whereas following are the instructions issued by Circular dated 30"

October, 2010.

“rES W I ed IR FT, wwEe dlenhdr avm Nemdedr wwuid
AT W1 Al FRd dafge ST JfEr / wdTd gaer Rk
M, 3 gl U A9 ww Fum wueae Weitg sty [ sevaregrear
HarAgdr qdf A 3 ARe 3eiex fosmer el g% e T et wETey
AT faHET afiiaas @i WS- 0%/ us/T 5. 18/, .3y thaaTd,
10 TEN THOT AR FRfEE THr awd 9uT QS sem Rl wrardy
FIOATYT ZETAT BATd). UeUled] PRl el fdE siear @l
Ay, H faeerenr JEEer 3avrar #Red / sduraey Reasiefitas

13.  Then again, in Circular dated 21.02.2015, the following instructions have

been issued :-

”m.mwmmmmaﬂgwuﬁﬁemﬂmmmww
affsr  3garend  JaIega AW A T Pud gadedr e
FAUrATET  gefad  Renhw deurh o e fRieea seratiear
el getor cate Rerdy e Je ReRg e R,

A RRITr 3 ald desiehe eerdia gaess eer ot
U AT Q. AEET AR WG IR Fd 7, SO FHu=iaer 3
YAt g1 3T ey dies are 3 carear faswhy wleer wremEr
30T e Yarfgeear Ay Fae & Aftea of gider arr gerar
m@.mmﬁaﬁmﬂﬁﬁmﬁaﬁmﬁmﬁaﬁmmm.
carear fasmie Al IREE T Gl §F Soarear Reiega wA €
Afgeard 07 gl AT ZBTT B, AEedd RAfgd Srenaeid fA9ert seard
HTeledT Jaomdl faaR &% FEO=Tiovas & qgui 39 @9 / @8 |fag
gy fasmia ateelt st afear Ao sgared @AY 3@ sigada.”
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14.  Itis thus quite clear that the D.E. needs to be completed within six months
from the date of issuance of charge-sheet and in any case, maximum period for
completion of D.E. should not exceed one year. In case, if the D.E. is not
completed within six months, specific orders for extension of time are required to
be passed. However, in the present matter, the period of two years is over from
the issuance of charge-sheet, but till date, D.E. is pending without any progress
therein. When the specific query was raised about the appointment of Enquiry
Officer to the learned P.O, she was not able to tell as to whether the Enquiry
Officer has been appointed in the matter. All these factors clearly spells that the
Respondents did not bother to take any steps in pursuance of D.E. and the
suspension of the Applicant is continued mechanically. As such, the prolong
suspension without taking any steps in completion of D.E. rather exhibits
negligence in complying various instructions issued in Departmental Enquiries
Manual as well as G.R. and that itself is sufficient to revoke the suspension,

particularly when the Applicant is retiring at the end of this month.

15. Secondly, the submission advanced by the learned Advocate for the
Applicant that the Applicant has been subjected to discrimination cannot be
repelled. Though the charge-sheet was issued to the co-delinquent Smt. Amina
Shaikh, who was holding higher responsible post of Deputy Commissioner was
not suspended for the reasons best known to Respondent No.1. In this behalf, no
explanation much less plausible one is forthcoming. This being the position,
there are reasons to say that the Respondents adopted policy of choose and pick,
which is clearly discriminatory and in violation of Article 14 of the Constitution of

India.
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16.  Thecharges framed in the D.E. are as follows :-

"ot am. SNl st 3 B, 22.08.2092 @ R, 03.00.209% W Henatied naRa ivw (aw

AR, JFABA JLFACR, G0 AA FRRA [N DieNDge Selel st fFadaaa
EaR SIS 30T Saond Ad HR.

o Th

THIS AR ArSTetaotal slieresmet ot stete snsialen uua Rnen Dafieg @ amwads
earEt fanera fkea daen feitean sfufaa modl groema @5 qwEr sulis
FEBHE Dotel 3.

& &Yt

. e Al e AR Rotem Saten wwad @fifea ek afafea
QrdeaT 3neel 43 HITAR JUIGE HA N Tod RASERIA DA 3@ BH5A AR
3T g HAR AR,

S ettt

ot 2fzat aieh erfaeg T AEBAD ABAA FARNTD, A BRIE TR, AT
ienell HRITH B Ui AR A DA 30 YAGRRIA 3M61 65l ARERY enaa detel

B,
CiCEie

Jelfereg @ AAGAD AGAT FRUA e W HoR fha awlden géte ot auiga
BRI Sl 3G, A1 AR 3T HINOIRRA AR 61 HIA T W T quat sear (PLA)

3 w5 [xdta siferaiden svend suekst su.”

17.  The period of alleged misconduct or misappropriation is of 2012 to 2014.
The suspension order was passed belatedly on 14.04.2017. The charges levelled
against the Applicant in D.E. as reproduced above are arising from record /
documents in the custody of the Department, and therefore, there could be no
apprehension of tempering of the evidence to be laid in D.E. |, therefore, see no
justiciable reason to continue the prolong suspension. True, the charges framed
in the D.E. against the Applicant seems serious but same seriousness was
required to be exhibited by the Respondents in completion of D.E. which is
completely missing. The alacrity shown in suspending the Applicant, later

disappeared and the D.E. is kept in cold storage. No action muchless disciplinary

action has been taken against official responsible for delay in terms of circular

dated 30.10.2010.
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18. No doubt, the Respondent No.2 by belated decision dated 28.02.2019
declined to revoke the suspension. However, at the same time, it is material to
note that the Respondent No.2 again by his letter dated 05.03.2019
recommended Government for reinstatement of the Applicant in service. He
opined that the Government is already paying 75% Subsistence Allowance to the
delinguent and completion of D.E. will take much time. He, therefore,
recommended for reinstatement of the Applicant in service. Suffice to say, the
disciplinary authority itself is of the opinion that no purpose could be served by
keeping the Applicant in prolong suspension and recommended for revocation of

suspension of the Applicant.

19. At this juncture, it would be apposite to refer the Judgment of Hon’ble
Supreme Court in Ajay Kumar Choudhary Vs. Union of India (2015) 2 SCC (L & S)
455 wherein it has been held that the suspension beyond 90 days is

unsustainable. In Para 21, the Hon’ble Supreme Court held as follows -

“21. We, therefore, direct that the currency of a suspension order should not
extend beyond three months if within this period the memorandum of
charges/charge-sheet is not served on the delinquent officer/femployee; if the
memorandum of charges/charge-sheet is served, a reasoned arder must be
passed for the extension of the suspension. As in the case in hand, the
Government is free to transfer the person concerned to any department in any of
its offices within or outside the State so as ta sever any focal or persanal contact
that he may have and which he may misuse for obstructing the investigation
against him. The Government may also prohibit him from contacting any person,
or handling records and dacuments till the stage of his having to prepared his
defence. We think this will adequately safeguard the universally recognized
principle of human dignity and the right to a speedy trial and shall also preserve
the interest of the Government in the prosecution. We recognize that the
previous Constitution Benches have been reluctant to quash proceedings on the
grounds of delay, and to set time-limits to their duration. However, the
imposition of a limit on the period of suspension has not been discussed in prior
case law, and would not be contrary to the interests of justice. Furthermore, the
direction of the Central Vigilance Commission that pending a criminal
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investigation, departmental proceedings are to be held in abeyance stonds
superseded in view of the stand adopted by us.”

20.  The Judgment in Ajay Kumar Choudhary’s case has been followed by
Hon’ble Supreme Court in State of Tamul Nadu Vs. Pramod Kumar and Anr.
(Civil Appeal Nos.2427-2428/2018) decided on 21% August, 2018 wherein it has
been reiterated that the suspension must be necessarily for a short duration and
if no useful purpose would be served by continuing the employee for a longer
period and where reinstatement could not be threat for fair trial or D.E, the

suspension should not continue further.

21.  In view of aforesaid discussion, the refusal of the Respondents to revoke
suspension can hardly be termed reasonable, fair and just. No purpose would be
served by continuing the Applicant under prolong suspension. The charges
leveled against the Applicant are arising from the documentary evidence which is
in the custody of the Department, and therefore, the question to tempering the
evidence does not survive. The Applicant has been subjected to prolong
suspension for more than two years and now retiring at the end of this month.
He has also been subjected to discrimination by the Respondents. In this view of
the matter, in my considered opinion, the suspension of the Applicant deserves
to be revoked and necessary direction for completion of D.E. needs to be issued,
so that the Applicant should get his retiral benefits within stipulated period, as

per his entitlement subject to decision of D.E.

22.  The necessary corollary of aforesaid discussion leads me to sum-up that
further continuation of suspension is totally unwarranted and illegal. The

suspension deserves to be revoked. Hence, the following order.
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ORDER

The Original Application is allowed.

The suspension of the Applicant shall stand revoked with
immediate effect.

The Respondents shall reinstate the Applicant within two weeks
from today.

The Respondent No.1 is further directed to ensure the completion
of D.E. proceedings within six months from today.

The Applicant is directed to cooperate for the expeditious disposal
of D.E. proceedings.

Parties to bear their own costs.

{ o
Sd/-

(A.P. KURHEKAR)
Member-J

Mumbai

Date: 11.06.2019
Dictation taken by :
5.K. Wamanse.
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