
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

ORIGINAL APPLICATION NO.294 OF 2019 

DISTRICT : PUNE 

Shri Rajendra G. Shendge. 

Office Superintendent, Residing at 647, 

Nana Peth, Near Famous Bakery, 

Pune - 411002. 
	 )...Applicant 

Versus 

1. The State of Maharashtra. 	 ) 

Through the Secretary, 	 ) 

Social Justice & Special Assistance 	) 

Department, Mantralaya, Mumbai — 32. ) 

2. The Commissioner. 	 ) 

Social Welfare, M.S, Pune. 	 )...Respondents 

Mrs. Punam Mahajan, Advocate for Applicant. 

Mrs. K.S. Gaikwad, Presenting Officer for Respondents. 

CORAM 	: A.P. KURHEKAR, MEMBER-1 

DATE 	 : 11.06.2019 

JUDGMENT 

1. 	This is the second round of litigation challenging the impugned suspension 

order dated 14.04.2017 as well as the decision taken by the Respondents not to 
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revoke the suspension invoking the jurisdiction of this Tribunal under Section 19 

of the Administrative Tribunals Act, 1985. 

2. At the time of suspension, the Applicant was serving as Head Clerk. By 

suspension order dated 14.04.2017, he was kept under suspension in 

contemplation of Departmental Enquiry (D.E) invoking Rule 4(1) of Maharashtra 

Civil Services (Discipline & Appeal) Rules, 1979 (hereinafter referred to as "Rules 

of 1979") alleging that he has committed major illegalities and made excess 

payment to the vendors. He claims to be innocent and sought to contend that he 

simply placed the note-sheet before his superior officials and he was not part of 

the decision making process. Despite the representations made by the Applicant, 

no step was taken to revoke the suspension and reinstatement him in service. 

Though the charge-sheet in D.E. was served on 19.06.2017, no further step was 

taken to complete the enquiry. Therefore, he had earlier filed 0.A.1076/2018 

challenging the prolong suspension which was partly allowed by this Tribunal on 

30.01.2019 giving direction to Respondent No.2 — Commissioner, Social Welfare, 

Maharashtra State, is the disciplinary authority, to take decision about the 

revocation of suspension as contemplated in Clause 7(a) of G.R. dated 14th  

October, 2011 within a month from the date of decision. Despite the direction 

given by the Tribunal in 0.A.1076/2018, by order dated 30.01.2019, no such 

decision was taken. The Applicant, therefore, filed the present O.A. He is due to 

retire at the end of June, 2019. He contends that he has been subjected to 

discrimination, as no such disciplinary action of suspension is taken against 

Shaikh Amina, Deputy Commissioner and he has been made scape-goat in the 

matter. 

3. After filing the present O.A, the Respondent No.2 — Commissioner Social 

Welfare passed order dated 28.02.2019 informing the Applicant that he cannot 

be reinstated in service until the conclusion of D.E. The Applicant, therefore, 

amended the O.A. and challenged the order dated 28.02.2019 contending that 

the same is unsustainable in law and fact. No reasons much less justiciable are 
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forthcoming for continuation of suspension. He, therefore, prayed to set aside 

the suspension order dated 14.04.2017 and order dated 28.02.2019 and for 

reinstatement in service. 

4. 	The Respondent No.2 resisted the application by filing Affidavit-in-reply 

(Page Nos.94 to 103 of the Paper Book) inter-alia denying that the suspension 

order suffers from any illegality. The Respondent No.2 sought to contend that in 

the period from 22.03.2012 to 03.07.2014 while working as head clerk was found 

involved in misappropriation of huge amount in the matter of supply of emblem 

and name-plates under Ramai Aawas Yojana. Excess payment was made to the 

suppliers without observing norms and policies of the Government. According to 

Respondents, the excess payment of Rs.18,86,62,500/- was made to the suppliers 

without the sanction of the Government. Therefore, he was suspended by order 

dated 14.04.2017 in contemplation of D.E. under Rule 4(1) of 'Rules of 1979'. In 

D.E, the charge-sheet has been issued on 19.06.2017 and the D.E. is in process. 

The Respondent No.2 thus sought to justify the suspension order dated 

14.04.2017. The Respondent does not dispute that Shaikh Amina, Deputy 

Commissioner, who is also served with the charge-sheet in D.E. is not kept under 

suspension. The Respondent thus contends that until the conclusion of D.E, the 

Applicant cannot be reinstated in service having regard to the serious charges 

levelled against him. The Respondent thus sought to justify the suspension order 

dated 14.04.2017 as well as order dated 28.02.2019 whereby the Respondent 

No.2 refused to revoke the suspension. 

5. 	Smt. Punam Mahajan, learned Advocate for the Applicant vehemently 

urged that the prolong suspension of the Applicant for more than two years is 

not at all justified and sustainable in law. She has pointed out that the Applicant 

has already submitted the reply to the charge-sheet on 10.07.2017 but 

thereafter, no step is taken by the Government for the completion of D.E. and it 

is simply pending without any progress. She has further stressed that Amina 
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Shaikh, Deputy Commissioner who is also charge-sheeted in the D.E. was not 

subjected to suspension, but the lower grade employee has been made scape-

goat. She has further pointed out that the Applicant is retiring on 30.06.2019 i.e. 

at the end of this month and he will be put to great hardship and irreparable loss, 

if no decision of revocation of suspension is taken at the earliest. She has further 

pointed out that in fact, the Respondent No.2 had recommended for the 

revocation of suspension, but the Government declined to do so for no justiciable 

reasons. 

6. Per contra, Smt. K.S. Gaikwad, learned P.O. sought to contend that, in view 

of serious charges levelled against the Applicant in D.E, the decision of 

Respondents not to revoke the suspension cannot be faulted with. 

7. Needless to mention that the adequacy of material before the disciplinary 

authority for suspension of the Government servant normally cannot be looked 

into by the Tribunal, as it falls within the province of disciplinary authority. The 

general principle could be that ordinarily, the suspension should not be 

interfered with, if the allegations made against the Government servants are of 

serious nature and on the basis of evidence available, there is prima-facie case 

for his dismissal or removal from service or there is reason to believe that his 

continuation in service is likely to hamper the investigation of the criminal case or 

D.E. However, at the same time, it is well settled that the suspension is not to be 

resorted to as a matter of rule and the employee should not be subjected to 

prolong suspension. It has been often emphasized that the suspension has to be 

resorted to as a last resort, if the enquiry cannot be fairly and satisfactorily 

completed without keeping the delinquent away from his post. At any rate, the 

employee shall not be subjected to prolong and unjustified continuous 

suspension without taking positive and expeditious steps for completion of D.E. 
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8. Now turning to the facts of present case, the Applicant is under 

suspension since 14.04.2017 and has completed more than 26 months under 

suspension. The charge-sheet was served on 19.06.2017 to which the Applicant 

had submitted reply on 10.07.2017. But, thereafter, no steps have been taken 

and the D.E. is simply pending without bothering to appoint Enquiry officer and 

to complete the same within stipulated period. Admittedly, the Applicant is due 

to retire at the end of this month. 

9. It is frustrating and regrettable to note that, despite various Circulars and 

G.Rs. issued by the Government for completion of D.E. of the employees, who 

are due to retire or retired from Government service, there is total negligence on 

the part of concerned authority to ensure completion of D.Es within stipulated 

period and complete disregard to the various Circulars issued by the Government 

is writ at large. 

10. In this behalf, it would be worthwhile to refer guidelines, Circulars and 

G.Rs. issued by the Government from time to time. 

11. As per Clause 3.19 of Departmental Enquiry Manual, the D.Es need to be 

completed as expeditious as possible and in any case, it should be completed 

within six months from the date of issuance of charge-sheet. Here, it would be 

material to refer Clause 3.19 of Manual, which is as follows :- 

`telt fdarrafta 't-+-Qfl 	4,,zuqmi& veo-vi cf.-- (?) lbirdflzr iitwget UTZT 

cant ter 4,i 	ellcl 11ICqIcl mrsit 4.1,41 gititugra- 	Twrdtit fb-TRIRT T-114-er 

4,1ULIItII 	P.S.4 	t.lcic•e41‘41 	cifi 41+1,01 	t16I 	Tritwartur 3Tf 	Qi tllal. 	1W311) -c.t.11 

1WIFfs(1444C-M arid-Ti 3iTt3T  	Fl* 	 1/47001. 

(Q) 	 mcniunai 	-4 3fta-  a tp- 	410 	 rai=4Inkce 

chlotil 	 ib-WART vWt trcrfmtu1 314-24 WtIW fbirafrzr 	trr crorr 

chicie“, ci oideki 	3TftWR triThThce car mar a a a m* ddic d 	oral 

+ - -a, F4r Earrcz, 	 dienRci 3Tt1 Tied cZ1* Sri stllldilo  

of ra4 31t. farPftzr > 4r31f diult *-1 e-Liiteti  	tUf 4-iv-R41+10 	 Tstrera-Tr 
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3.1ftW 1ftaratir clidockai trniRT J-kleMITA-41 cpuricA?4 l'aarrirrft t-11,1-110-el cmmor forrarMI- 
T.4k 	aril chi,or 3TTTA-  z(jef. 

(a) -1-gazEilrEalta-TT alt1W 1,14-c0c1 0K,( chic-11011 tiafIIcf. trYmsfr arthm-r-zr- rft arrfar 
ftf-daten-44T 4ffitWRU* RUT( Wit(WFV(A criAftre s Trrk 3ianft 3rfr  rr 
5041Ic1 3:1*-At 	/11-41". chleib1441amn  	e1ltllbl Tram amftR:rr vi1 cm-44k) 
11 rtilaidl chicajlsk ct, dvkrufl 	arrlitr 	 me-fl arrawr 3raftrsz- rr wra-ratir-4r 
(116 czrrer." 

12. Whereas following are the instructions issued by Circular dated 30th  

October, 2010. 

"110.1 3ft( 3i-rat ad 31-1--  tr, WQI1 T4 -91-wer3T4t anr 	r 	 

arrachten Tio difprzi Jl chiaaid flalf1aci Ourrft arftr- r-ft / tndlarll c*-1(.11 31tf-6-  
3mr v.hiuft 	 d-suo sutroFzuft TfrEfera ail m-ft / cr, 

tlalf~atfl Ira 	 arte-T fThaaild11.1 VWer w 03o a sritici tucHro- 
crs Hai Farrar 14   : T1rg3ITT-1041.9/415E4/4.W.N/419/311-, it.24? 	 

eggs  	 tielcuel von' atta-  9-1:11 5 	3ci 3R1T fib .n1 	cliel 

-42-rar 	crwTaTrarr a,lUriZri r z-17cr-d-T f a 	1*-dtarft 
arwzrrft, amr fdclallcll rdr-cd-R-  amorrzrr- 	 / T3107-ZITaT %Taarytaw 

13. Then again, in Circular dated 21.02.2015, the following instructions have 

been issued :- 

"Trr. 	31-9-4-a 3rrf9T arr. 3q elk' arrzsm entrit 	 8-,ae-.11 v. &IT 

arf 	31-01-ard" 	 11.0 	T.0441“0 	PITR-  1-0,4e)e-e0

thdl TTl-+1It 4I ver%-i 154amilr4r 4--wn 	31-0:6( c+41-c+.41 Peicio Tra-
s

ratiltzrr 
Pew-kiiid.(4141 gTfII1 co1a Pchiefl chldAcild Het %tb-rur i--at 31*. 

filThTf3 	TA4I 39*TTA-  a-1M-  44-CantiM-  31Tht-J1M tkr.frilchi 

ktquZlia tfa.  3*. .20010d 	 31tet arratta- -fra- Sri *1-, err TTI-4-Firri'd-a 
flalfagti Oci 3ffraMT fe-arrafrzr 	the 3* cell*-20 foraftir 	sinmarft 
31-Pr czii,441 rlalf1acflr.dll 	 4'd-lei L 	 'Of erftm 44141 &agar 
Earl. 0=4:rr -3,1--drzrea-Fcz 	aciariti 541.-m.li  =riga 	chiuzild 3ITgr 3ft 

(-Liken 1bl-rah stm-srr srmmzrrft 31TR" T.41,:mit 	4,--zw.411 fdo-+ithivitnai mdi1c4 E 

dif relltl tkul• utAw elltn war Earra. 4.41.11.01d Mita wraratfra- 

	

arrftrr     airTzIrsra-ftisrirT chid) crr-6-grft-  34Tri=.4a-  / ti5 Trfta 
afr-4-  f43-TrarRr tilcher 	 sirdr-d-a-  Wm' 3ii*ITZT aii4c0acf. 
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14. It is thus quite clear that the D.E. needs to be completed within six months 

from the date of issuance of charge-sheet and in any case, maximum period for 

completion of D.E. should not exceed one year. In case, if the D.E. is not 

completed within six months, specific orders for extension of time are required to 

be passed. However, in the present matter, the period of two years is over from 

the issuance of charge-sheet, but till date, D.E. is pending without any progress 

therein. When the specific query was raised about the appointment of Enquiry 

Officer to the learned P.0, she was not able to tell as to whether the Enquiry 

Officer has been appointed in the matter. All these factors clearly spells that the 

Respondents did not bother to take any steps in pursuance of D.E. and the 

suspension of the Applicant is continued mechanically. As such, the prolong 

suspension without taking any steps in completion of D.E. rather exhibits 

negligence in complying various instructions issued in Departmental Enquiries 

Manual as well as G.R. and that itself is sufficient to revoke the suspension, 

particularly when the Applicant is retiring at the end of this month. 

15. Secondly, the submission advanced by the learned Advocate for the 

Applicant that the Applicant has been subjected to discrimination cannot be 

repelled. Though the charge-sheet was issued to the co-delinquent Smt. Amina 

Shaikh, who was holding higher responsible post of Deputy Commissioner was 

not suspended for the reasons best known to Respondent No.1. In this behalf, no 

explanation much less plausible one is forthcoming. This being the position, 

there are reasons to say that the Respondents adopted policy of choose and pick, 

which is clearly discriminatory and in violation of Article 14 of the Constitution of 

India. 
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16. The charges framed in the D.E. are as follows :- 

"4. 3ITZ. at. itgal a R. zR.o 	092 a R. o.00.Ro9v 	 sosa laity* (aiTuct, 
2112510, ZialTalcbeellul 	 2121 WRIZa 31ZT4q1 Ii7[1ctle ill 	11 A4E1 did aita1c1 

allaq aclue-tict aa Silt. 

aZrai 

tail 3TMRI 211.-tan-4a a1E111-di Sul pA&JI awrizalv:ti taraz Rauuria 4E11=1.6 a ottait-bcia, 
ara 	IetI& faaiia0 Nfr.toct 	 3nallaa thtidtufi gadlq1Liti 4,2,4 21121-41A 411'24 

4aa Mt. 
GZIGI 41x1 

itgal zll i 21TZ1ql 	 RA.Fzi 	2a alutfaitad WC1CrikNI 3Trafa 
SZ-CdEr 311421 athlur &CIL 2AIC211cga1 zutodi walla 4ibat SZOOICItlei Z- ct)di 4-41 Mewl 211-a11a 
311r2i a3tbglai 4ela 3111. 

4IN dM 

4. &DI 	ala 	 aldiLbeut) 2llcbltcdt celcIZZIlq, 21-1SIZI T-Z1Z13 	Zcl51 
2liV:110 WZRatidil &i1 wiq 	 et4z chldilcit ,zacbdi 	wcIONTZM 3148 4)04 211Z1-414 i3/421120 4Agt 

4.4 

4E1 c10-6 a attdi4 c b 211 -tal cOemact 31Tel ?Ad wiT Rata 	gtM ra-fita atsila.9 
	E4:11 311c1Mt 3120, 2R zaaia   	aRz a 'Mall zRz 	 zala griMI aWZIT-V (PLA) 

314 cba4 Rala 4%Zinfardal 	 31t." 

17. The period of alleged misconduct or misappropriation is of 2012 to 2014. 

The suspension order was passed belatedly on 14.04.2017. The charges levelled 

against the Applicant in D.E. as reproduced above are arising from record / 

documents in the custody of the Department, and therefore, there could be no 

apprehension of tempering of the evidence to be laid in D.E. I, therefore, see no 

justiciable reason to continue the prolong suspension. True, the charges framed 

in the D.E. against the Applicant seems serious but same seriousness was 

required to be exhibited by the Respondents in completion of D.E. which is 

completely missing. The alacrity shown in suspending the Applicant, later 

disappeared and the D.E. is kept in cold storage. No action muchless disciplinary 

action has been taken against official responsible for delay in terms of circular 

dated 30.10.2010. 
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18. No doubt, the Respondent No.2 by belated decision dated 28.02.2019 

declined to revoke the suspension. However, at the same time, it is material to 

note that the Respondent No.2 again by his letter dated 05.03.2019 

recommended Government for reinstatement of the Applicant in service. He 

opined that the Government is already paying 75% Subsistence Allowance to the 

delinquent and completion of D.E. will take much time. 	He, therefore, 

recommended for reinstatement of the Applicant in service. Suffice to say, the 

disciplinary authority itself is of the opinion that no purpose could be served by 

keeping the Applicant in prolong suspension and recommended for revocation of 

suspension of the Applicant. 

19. At this juncture, it would be apposite to refer the Judgment of Hon'ble 

Supreme Court in Ajay Kumar Choudhary Vs. Union of India (2015) 2 SCC (L & 5) 

455 wherein it has been held that the suspension beyond 90 days is 

unsustainable. In Para 21, the Hon'ble Supreme Court held as follows :- 

"21. We, therefore, direct that the currency of a suspension order should not 
extend beyond three months if within this period the memorandum of 
charges/charge-sheet is not served on the delinquent officer/employee; if the 
memorandum of charges/charge-sheet is served, a reasoned order must be 
passed for the extension of the suspension. As in the case in hand, the 
Government is free to transfer the person concerned to any department in any of 
its offices within or outside the State so as to sever any local or personal contact 
that he may have and which he may misuse for obstructing the investigation 
against him. The Government may also prohibit him from contacting any person, 
or handling records and documents till the stage of his having to prepared his 
defence. We think this will adequately safeguard the universally recognized 
principle of human dignity and the right to a speedy trial and shall also preserve 
the interest of the Government in the prosecution. We recognize that the 
previous Constitution Benches have been reluctant to quash proceedings on the 
grounds of delay, and to set time-limits to their duration. However, the 
imposition of a limit on the period of suspension has not been discussed in prior 
case law, and would not be contrary to the interests of justice. Furthermore, the 
direction of the Central Vigilance Commission that pending a criminal 
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investigation, departmental proceedings are to be held in abeyance stands 
superseded in view of the stand adopted by us." 

20. The Judgment in Ajay Kumar Choudhary's case has been followed by 

Hon'ble Supreme Court in State of Tamul Nadu Vs. Pramod Kumar and Anr. 

(Civil Appeal Nos.2427-2428/2018) decided on 21s̀  August, 2018 wherein it has 

been reiterated that the suspension must be necessarily for a short duration and 

if no useful purpose would be served by continuing the employee for a longer 

period and where reinstatement could not be threat for fair trial or D.E, the 

suspension should not continue further. 

21. In view of aforesaid discussion, the refusal of the Respondents to revoke 

suspension can hardly be termed reasonable, fair and just. No purpose would be 

served by continuing the Applicant under prolong suspension. The charges 

leveled against the Applicant are arising from the documentary evidence which is 

in the custody of the Department, and therefore, the question to tempering the 

evidence does not survive. The Applicant has been subjected to prolong 

suspension for more than two years and now retiring at the end of this month. 

He has also been subjected to discrimination by the Respondents. In this view of 

the matter, in my considered opinion, the suspension of the Applicant deserves 

to be revoked and necessary direction for completion of D.E. needs to be issued, 

so that the Applicant should get his retiral benefits within stipulated period, as 

per his entitlement subject to decision of D.E. 

22. The necessary corollary of aforesaid discussion leads me to sum-up that 

further continuation of suspension is totally unwarranted and illegal. The 

suspension deserves to be revoked. Hence, the following order. 
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ORDER 

(A) The Original Application is allowed. 

(B) The suspension of the Applicant shall stand revoked with 

immediate effect. 

(C) The Respondents shall reinstate the Applicant within two weeks 

from today. 

(D) The Respondent No.1 is further directed to ensure the completion 

of D.E. proceedings within six months from today. 

(E) The Applicant is directed to cooperate for the expeditious disposal 

of D.E. proceedings. 

(F) Parties to bear their own costs. 

(A. . KURHEKAR) 
Member-1 

Mumbai 
Date : 11.06.2019 
Dictation taken by : 
S.K. Wamanse. 
O'SSANJAS WAMANSEVUDGMENTSVOI9S6  J666. 20I9SO &SS'S" 6,  6 SOSS S 

Admin
Text Box
         Sd/-
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